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action with which they may be remotely 
connected. In the ease of The Ocean 
Ins. Co. v. Polleys, 13 Pet. 157, an insur- 
ance upon a ship known by the insurance 
company to he liable to forfeiture under 
the. registry huvs of the United States, 
was held valid, and a recovery was 
permitted for a loss while sailing un- 
der papers known to be illegal. The 
case of Armstrong v. Toler, 11 -Wheat. 
25S, is still stronger. It is difficult to 
perceive how public policy can Iw vio- 
lated by an insurance of any kind of 
property recognised by law to exist." 

In Carriyan v, Lijcomimj F. Ins. Co., 
10 Ins. Law. Jour. 606, it is decided 
that the illegal sale of liquors, where 
such sale is but a subordinate part of 
the legitimate business of a druggist, 
does not vitiate the policy on his stock 
including such liquors. The court in 
this case took the position that a con- 
tract directly insuring liquors intended 
for illegal sale would be void, bat that 
if the contract is collateral and inde- 
pendent, though in some measure con- 
nected with acts done in violation of 
law, it is not void. 

In Jones v. Fireman's F. Ins. Co., 2 
Daly 307, the defendants issued a policy 



of insurance upon plaintiff's " stock of 
fireworks — hazardous and extra-hazard- 
ous," providing, however, "that the 
policy shall be null and void whenever 
any article shall be kept in quantities 
greater than the law allows, or in a 
manner different from that prescribed by 
law, unless said use or keeping is spe- 
cially provided for in this policy. ' ' The 
plaintiff kept some dangerous " colored 
lights," contrary to a city ordinance, 
which "colored lights" ignited and 
caused the loss : Held, that the written 
provision insuring the fireworks, &c, 
was not repugnant to or a waiver of 
the printed part, the meaning being that 
the plaintiff might keep only such fire- 
works as it was lawful to keep under 
the municipal regulations, and he hav- 
ing violated the regulation in keeping 
the colored lights that caused the fire, he 
could not recover. 

But in Boardman v. Merrimack F. Ins. 
Co., 8 Cush. 583, it was decided that 
the drawing of a lottery with the consent 
and participation of the assured in a 
building insured against loss by fire, as 
"a shoe manufactory," does not avoid 
the policy on the building, nor on the 
stock therein. 

Adelbert Hamilton. 



Court of Errors and Appeals of Maryland. 
LOUIS DE BIAN v. CARLOS GOLA. 
A consul signing a note as consul is individually liable thereupon. 
The consular seal does not make the note a single bill. 

Appeal from the overruling of a motion to quash an attachment 
in an action of assumpsit founded on promissory notes in the fol- 
lowing form : 

Royal Consular Agency of Italy, 

Baltimore, 2d June 1882. 
Received from Charles Gola, Esq., for the use of this Vice-Con- 
sulate of Italy, $1500, to be returned within ninety days, with the 
usual interest and commissions. 

[Seal marked.] E. De Merolla. 

Royal Consular Agency of Italy. 
Yol. XXXIII.— 98 ' " " 
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Another attaching creditor moved to quash on the grounds, inter 
alia, that the instruments were under seal and were given by De 
Merolla only in his representative capacity as vice-consul. The 
court below refused the motion to quash, and the present appeal 
was taken. 

W. S. Bryan, Jr., and M. R. Walter, for appellants. 
Charles Poe, for appellee. 

The opinion of the court was delivered by 

Yellott, J. (after disposing of some minor questions of prac- 
tice.) — There is nothing whatever on the face of these notes to show 
that Merolla intended to make them sealed instruments in the legal 
acceptation of that term, or that Gola received them as such. It 
is apparent that Merolla borrowed these several sums from Gola at 
a short date, and that he, Merolla, promised to return them, and 
that Gola looked to him for the money. The seal impressed upon 
the paper was not De Merolla's seal, but the seal of the Vice-Con- 
sulate of Italy, at Baltimore. He may have thought it added to 
the respectability of the transaction to impress his official seal on 
the paper, and even in one case to prefix his title of " Vice-Consul 
of Italy" to his name, but the papers themselves only amount to an 
acknowledgment that he, Merolla, had borrowed these sums of 
money and would return them. What " use" he put the money so 
borrowed to is and was entirely immaterial to the lender, and does 
not affect the contract. There are many "uses" that De Merolla could 
have borrowed this money for besides for the use of the "Vice-Consul- 
ate of Italy," but none of such " uses" could affect the contract between 
Gola and himself, whether expressed in the receipt or not. The 
theory that these notes or receipts are obligations resting upon the 
Vice- Consulate of Italy at Baltimore, and to be assumed and paid 
bv De Merolla's successor in office, or to put the matter plainly, 
that the Italian government, for that is what such a theory would 
mean, would issue bonds or pay for all money borrowed by a vice- 
consul does not deserve any serious consideration. 

We think the judgment should be affirmed. 

Ritchie, J., dissenting (after alluding to the minor points of 
practice). — The short-note declares upon the evidences of debt as 
filed in assumpsit, and alleges the personal liability of De Merolla. 
It is contended by appellants that the obligations were given by De 
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Merolla only in his representative character as consul, and that the 
appellee must resort for their payment to the vice-consulate, or, in 
effect, to the Italian government alone; and, further, that the con- 
tracts are under seal, and must be declared on as specialties. This 
attachment does not proceed upon fraud practised by De Merolla 
in procuring the money lent on the notes, but on the notes them- 
selves as produced. There must be an agreement between the 
cause of action as set out in the affidavit and vouchers, and the aver- 
ments of the short-note or declaration ; otherwise the attachment 
will not be supported; Browning v. Pasguny, 35 Md. 204; Bel- 
lone v. Hull, 47 Id. 42. 

If it be apparent from the face of the instruments that the debt 
was not contracted by De Merolla individually, but was on behalf 
of his government alone, the variance will be fatal, without refer- 
ence to whether the instruments are sealed or not. 

It is well established that the rules relating to private agents 
and their principals are not applicable to public officers. Story 
in his work on Agency, sect. 303, having previously discussed the 
general law of agency, including that relating to agents or factors 
of foreign principals, says : " Hitherto we have been considering 
the personal liability of agents on contracts with third parties in 
cases of mere private agency. But a very different rule prevails 
in general in regard to public agents ; for in the ordinary course 
of things an agent, contracting in behalf of the government or of 
the public, is not personally bound by such a contract, even though 
he would be by the terms of the contract were the agency one of a 
private nature. The reason of the distinction is that it is not to be 
presumed that the public agent means to bind himself personally 
in acting as a functionary of the government, or that the party 
dealing with him in his public character means to rely on his indi- 
vidual responsibility. On the contrary, the natural presumption 
in such cases is that the contract was made on the credit and respon- 
sibility of the government itself as possessing an entire ability to 
fulfil all its contracts far beyond that of any private man ; and that 
it is ready to fulfil them not only with good faith, but with punc- 
tilious promptitude and in a spirit of liberal courtesy. Great 
public inconvenience would result from a different doctrine, consid- 
ering the various public functionaries the government must employ 
in order to transact its ordinary business and operations ; and many 
persons would be deterred from accepting important offices of trust 
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under the government if they were held personally liable upon all 
their official contracts." And in the following section adds : " This 
principle not only applies to simple contracts, both parol and written, 
but also to instruments under seal which are executed by agents of 
the government in their own names and purporting to be made by 
them on behalf of the government ; for the like presumption pre- 
vails in such cases that the parties contract, not personally, but 
merely officially within the sphere of their appropriate duties." 
Cited in the margin, among others, are the leading cases on this 
subject of Hodgson v. Dexter, 1 Oranch 345 ; Macheath v. Holdi- 
ment, 17 Conn. 172; Unvin v. Wolsely, Id. 674. 

Kent, in his Commentaries, Vol. II., sec. 633, affirms the same 
doctrine, as indeed do all the text books, and adds : " But the agent, 
in behalf of the public, may still bind himself by an express 
engagement, and the distinction terminates in a question of evidence. 
The inquiry in all cases is, to whom was the credit in the contem- 
plation of the parties intended to be given ?" 

This question, where the contract is in writing, must be primarily 
determined by recourse to the instrument itself. 

Bigelow, C. J., in Bray v. Kettell et ah, 1 Allen 83, in con- 
struing the contract of an agent for a foreign principal, thus suc- 
cinctly announces the doctrine to be : " But even in such a case the 
fact that the principal is resident in a foreign country is only one 
circumstance entering into the question of credit, and is liable to 
be controlled by other facts, so in the case of a written contract ; 
it depends on the intention of the parties. But this, as in all other 
cases of written instruments, must be determined mainly by the 
terms of the contract. There may be cases where the language of 
the contract is ambiguous, and it is doubtful to whom the parties 
intended to give credit, in which the circumstance that the princi- 
pal is resident abroad maybe taken into consideration in determin- 
ing the question of the liability of the agent. But when the terms 
of the contract are clear and unambiguous, it must be deemed the 
final repository of the intention of the parties, and its construction 
and legal effect cannot be varied or changed by reference to facts 
or circumstances affecting the convenience of the parties or the 
reasonableness of the contract into which they have entered." 

Upon an examination of the evidences of debt produced in this 
case, it seems clear beyond question that De Merolla executed 
them, not in his individual or private, but in his consular or official 
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capacity. They are dated at the consulate office, the sum borrowed 
is explicitly stated to be " for the use of this Yice-Consulate of 
Italy," not his own use, and the obligation to repay the money is 
not expressed in the usual form of a personal undertaking. "I 
promise to pay," but the terms employed are, " to be returned," &c. 
Superadded to all this there is attached, not his private seal, but 
the public seal or stamp of the Vice-Consulate itself. This seal 
could perform no private office, but can be explained only as an 
attestation to an instrument of a public nature; whether to give it 
the legal character of a specialty or furnish evidence of its genuine- 
ness is immaterial. 

Many good reasons suggest themselves why the lender of the 
money would have preferred to give credit to the Vice-Consulate 
or the government of Italy, instead of accepting, without security, 
the merely personal obligation of De Merolla ; and it is the only 
reasonable and natural construction of the terms of the instruments 
that such was their intention and effect. 

v. Warne, 43 N. J. L. 659 ; Hayes v. 
Brubaker, 65 Ind. 27 ; " building com- 
mittee," Anderson v. Pearce, 36 Ark. 
293; 38 Am. Rep. 39; "representing 
B.," Grau v. McVicker, 8 Biss. C. Ct. 
13 ; " agent," Zeigler v. Wells, 28 Cal. 
263: Faw v. Meals, 65 Ga. 711 ; Gra- 
ham v. Fahnestock, 5 Gill 215 ; Stewart 
v. Katz, 30 Md. 334 ; Buffum v. Chad- 
wick, 8 Mass. 103; Pratt v. Beaupre, 
13 Minn. 187; Bank v. Cook, 38 Ohio 
St. 442 ; Bryson v. Lucas, 84 N. C. 680 ; 
37 Am. Eep. 634 ; " cashier," Fairfield 
Y.Adams, 16 Pick. 382; "curator," 
Lipscomb's Ward, 2 Tex. 277; "guar- 
dian," Carskadden v. McGhee, 7 W. & 
S. 140; "trader," Clark v. Lowe, 15 
Mass. 476; "tailor," Janes v. White- 
bread, 11 Com. B. 406; "treasurer," 
Ross v. Brown, 74 Me. 352 ; "colonel," 
Mc Williams v. Willis, 1 Wash. (Va.) 
199 ; "overseer of the poor," Bay v. 
Cook, 2 Zab. (N.J.) 343; "survivor," 
Vandenhorst v. Storrs, 3 Conn. 203, 207 ; 
Parsons v. Boyd, 20 Ala. 112, 116; 
" & Co.," McCool v. McClune, Harp. 
S. C. 486 ; Truscott v. King, 6 Barb. 
346; "trustee," GUI v. Carmine, 55 



I. Private Agents. — It is a general rule 
that one who signs his name to a con- 
tract, no matter what other words he 
adds, enters into a personal contract on 
which he may personally sue and be sued. 
The added words, such as "presi- 
dent," "committee," "trustee," "di- 
rector," &c., have no legal significance; 
their omission constitutes no variance, 
and they in no way affect the rights and 
liabilities of the contracting parties. 
Thus, a note signed " S. J. Tilden, 
"Vestryman, Grace Church," is S. J. Til- 
den's personal note : Tilden v. Barnard, 
43 Mich. 376, 38 Am. Rep. 197. And we 
find the same decided of added words, 
such as " president and directors of A. 
Railroad :" Pack v. White, 78 Ky. 243 ; 
Rendell v. Harriman, 75 Me. 497; 46 
Am. Rep. 421 ; Buffalo v. Bitter, 87 
N. Y. 250 ; " Trustees of B. Lodge," 
McClellan v. Robe, 93 Ind. 298 ; Wil- 
liams v. Lafayette, 83 Id. 237 ; " Trus- 
tees of C. Twp.," Revolving Sc. v. Tut- 
th, 61 Iowa 423; 47 Am. Rep. 816 ; 
Wingi.Glick, 56 Iowa 473; 37 Am. Rep. 
142 note ; American v. Stratum, 59 Iowa 
696 ; "Trustees of D. Church," Dayton 
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Md. 342; "administrator," Gayle v. 
Ennis, 1 Tex. 184, 187 ; Wallis v .Lewis, 
2 Ld. Raym. 1215 ; Baker v. Hathaway, 
5 Allen 103, 105 ; Mowry v. Adams, 14 
Mass. 327, 329 ; Felty v. Young, 18 Md. 
163, 168. 

The contract may, by express terms 
or clear implication, show a contrary 
intention, and save the signer from per- 
sonal liability : Higgins v. Senior, 8 
Mees. & W. 834 ; Glenn v. Allison, 58 
Md. 527 ; and a contemporaneous oral 
agreement that such personal liability 
should not exist may be proved : Wake 
v. Harrop, 30 L. J. Ex. 273 ; 31 Id. 
451 ; Metcalf v. Williams, 104 U. S. 93. 
But oral evidence is not admissible, in 
a case where the signer's liability is in 
question, to show that the contract was 
not the contract of the signer but that 
of some other person or of some corpo- 
ration : Williams v. Lafayette, 83 Ind. 
237 ; Rendell v. Harriman, 75 Me. 497; 
46 Am. Rep. 421. The only safe way, 
therefore, for a person to sign a contract 
made in a representative capacity is, 
" such and such an estate," or "corpo- 
ration," or "person," by "A., presi- 
dent," or " by B., agent," or " by C, 
trustee:" Hitchcock v. Buchanan, 105 
U. S. 416 ; Turner v. Potter, 56 Iowa 
251 ; Castle v. Belfast, 72 Me. 167 : or 
to expressly stipulate in the contract 
that he shall not be personally liable. 

Such hard cases have arisen under 
this rule that it has sometimes been ig- 
nored or disregarded. See Metcalf v. 
Williams, 104 U. S. 93 ; Whitney v. 
Wyman, 101 Id. 392; New Market v. 
Gillet, 100 III. 254; 39 Am. Rep. 39 ; 
Hypes v. Griffin, 89 III. 134; Wallis v. 
Johnson, 75 Ind. 368 ; Armstrong v. Kirk- 
patrick, 79 Id. 527 ; Purnitonv. Security, 
72 Me. 22 ; Simpson v. Garland, Id. 40; 
39 Am. Hep. 297 ; Glenn v. Allison, 58 
Md. 527 ; Stearns v. Allen, 25 Hun 558; 
Whitford v. Laidler, 94 N. Y. 1*5; 46 
Am. Rep. 131 ; Fowle v. Kerchner, 87 
N. C. 49 ; Markley v. Quay, 14 Phila. 



164. And in Georgia the rule is changed 
by statute: Fleming v. Hill, 62 Ga. 
751. 

II. Public Agents. — There is no doubt 
of the existence of the distinction between 
public and private agents referred to in 
the dissenting opinion above. If a pub- 
lic agent acts within his authority and 
makes known the fact that he is con- 
tracting in his representative capacity, 
he is not liable though he contracts in 
his own name : Hodgson v. Dexter, 1 
Cr. 345 ; Dwindle v. Henriquez, 1 Cal. 
387; Stale v. McCauley, 15 Id. 429; 
Perry v. Hyde, 10 Conn. 329 ; Yulee v. 
Canova, 1 1 Fla. 9 ; Ghent v. Adams, 2 
Ga. 214; Copes v. Matthews, 18 Miss. 
398 ; Tutt v. Hobbs, 17 Mo. 4»fi ; Stan- 
ly v. Hawkins, Mart. 52 ; Dawes v. 
Jackson, 9 Mass. 490 ; Freeman v. Otis, 
Id. 272 ; Brown v. Austin, 1 Id. 208 ; 
Bainbridge v. Downie, 6 Id. 253 ; Stough- 
ton v. Baker, 4 Id. 522 ; Enloe v. Hall, 
1 Humph. 303 ; Miller v. Ford, 4 Rich. 
376 ; Amison v. Ewing, 2 Caldw. 366 ; 
Tutt v. Lewis, 3 Call. 233 ; Syme v. 
Butler, 1 Id. 105 ; Adams v. Whittlesey, 
3 Conn. 560 ; Osgood v. Grosvenor, 1 
Root 89 ; Walker v. Swarthwout, 12 
Johns. 443 ; McCurdyv. Rogers, 21 Wis. 
197. But he is bound if he docs not 
disclose the fact that he is making a pub- 
lic contract : Sheffield v. Watson, 3 Caines 
69; Swift v. Hopkins, 13 Johns. 313; 
or uses words showing his intention to 
bind himself: McClenticks v. Bryant, 1 
Mo. 598 ; or transcends his authority: 
NewYork v. Harbison, 16 Fed. Rep. 688; 
Clenticks v. Bryant, 1 Mo. 598 ; Ham- 
marskold v. Bull, 1 1 Rich. 493 ; or it 
appears the credit was given to him : 
Lapsley v. McKinstry, 38 Mo. 245 ; 
Brown v. Rundlett, 15 N. H. 360. A 
consul has no right to borrow money 
for his government; it is not within the 
scope of his authority, and therefore 
Merolla was liable on the note in the 
principal case. David Stewabt 

Baltimore. 



